FOR PUBLI CATI ON
IN THE DI STRI CT COURT OF THE VI RG N | SLANDS
D VISION OF ST. THOVAS AND ST. JOHN

APPELLATE DI VI SI ON

R R b Sk S b Sk S b S b b S

CLEMENT MAGRAS, individually and
in his capacity as COW SSI ONER OF
THE DEPARTMENT OF LI CENSI NG AND
CONSUMER AFFAI RS,
D.C. AV. APP. NO 94-11
Appel | ant / Respondent ,

V.
ADAM G. CHRI STI AN and BARBARA
WEATHERLY,

Appel | ees/ Petitioners,

DE VOS & CO., and the VIRA@ N

)
)
)
)
)
)
)
)
ALAN D. SM TH, KATHLEEN MACKAY, ) Re: T.C. CIV. NO 167-1993
)
)
)
)
)
| SLANDS BAR ASSOCI ATI ON, )
)
)

Nom nal Appel |l ees/Intervenors

)
On Appeal fromthe Territorial Court of the Virgin Islands

Argued: April 12, 1995
Fil ed: Septenber 16, 1996

BEFORE: THOVAS K. MOORE, Chief Judge, District Court of the
Virgin Islands; RAYMOND L. FINCH, Judge of the District
Court of the Virgin Islands; and PATRICI A D. STEELE,
Judge of the Territorial Court of the Virgin Islands,
Division of St. Croix, Sitting by Designation.

APPEARANCES:

Panmel a Lynn Whod, Esg., Asst. Atty. General
V.l. Departnent of Justice
St. Thomas, V.I.

Attorney for Appell ant

Deni se Francoi s, Esq.
St. Thomas, U . S. V.I.
Attorney For Appell ees



Magras v. Smith, et al., D.C. Gv. App. No. 1994-11
Opi nion of the Court
Page 2

OPI NI ON OF THE COURT

PER CURI AM

The Comm ssioner of the Departnent of Licensing and Consuner
Affairs ["Departnment” or "DLCA'] appeals the Territorial Court's
per manent injunction prohibiting enforcenent of his
adm ni strative order requiring attorney-enpl oyees of private |aw
firms in the Virgin Islands to obtain and pay the fees for
separate business licenses. Appellant, as Comm ssioner of DLCA
["Comm ssioner"], is the respondent in a Territorial Court action
in which certain attorneys petitioned for judicial relief from
his adm nistrative order. Appellees are the original
petitioners, nanely, the attorneys who were subject to the
Conmi ssioner’s adm ni strative determ nation, as well as the
nom nal appellees, intervenors below, who did not participate in

the appeal. For the reasons set forth herein, we affirm

FACTS

On Septenber 29, 1992, the Comm ssioner issued letters to
the original petitioner-appellees, all of whomwere attorneys
enpl oyed by private law firnms, warning themthat they "have been
practicing without a license as provided in V.I.C. Title 27 § 302

since January, 1991," and that they were required to obtain
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business licenses if they have been "in private practice."
Appendi x ["App."] at 132. V.I. Cooe AW. tit.27, 88 301-07
provides for the licensing of businesses, occupations,
professions, and trades ["licensing law']. 1In his letters, the
Comm ssioner relied on |legal advice that licensing under DLCA is
required in addition to the provisions of 4 V.1.C. 8§ 441 under
which the Territorial Court is authorized to |license and
ot herwi se govern the practice of lawin the Territory.!? Letter
from Attorney General Jada Fi nch-Sheen dated Septenber 14, 1984,
App. at 138-39 ["Septenber 14th Letter"].2 The Attorney GCeneral
di stingui shed the two, opining that DLCA |icenses attorneys under
Title 27, while the court authorizes the practice of |aw per se
under Title 4 and applicable |local rules of court:

To privately practice law, an attorney nust al so be

Iicensed pursuant to Chapter 9, Title 27 of the V.I.

Code. This chapter provides for the licensing of

attorneys, not for the practice of law per se . . . the

fair inplication is that the license to do business as

a lawer is personal to the attorney and not to the

profession. As such, the business under which an
attorney practices whether as a sole practitioner, in a

. Under V.1. CopE ANN. tit. 4, 8 441 and rul es pronul gated
t hereunder, attorneys admitted to the bar by the Territorial Court maintain
their license to practice and to appear in Virgin Islands courts by payi ng
annual dues to the Virgin Islands Bar Association, and local rules permt
limted appearances by attorneys not adnitted to the bar, e.g., those working
for the Departnent of Law or those admitted to practice in other
jurisdictions. Appendix ["App."] at 138-39.

2 By law, the Attorney General's office generates |egal opinions
upon request fromthe Governor or the Legislature. The legal inmpact of this
opi nion, since it was prepared for DLCA rather than the Governor, is not
addressed in this decision.
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prof essi onal corporation, in a partnership or whatever
is immuaterial.

Appel | ees contested the Conm ssioner's position that they
were required to get separate business |icenses from DLCA on the
basis that they were enpl oyees of |aw firnms whose partners or
sharehol ders were properly licensed and that there was no
statutory provision requiring separate business |licenses for such
enpl oyees. App. at 133. Appellees also requested an
adm ni strative hearing on the issue.

A series of comunications followed in which the parties
reiterated their positions. DLCA denied appellees' request for a
heari ng and demanded i nmedi ate paynent of the business |icense
fees, threatening publication of the attorneys' nanes as
delinquent licensees and referral to the Attorney Ceneral's
Ofice for investigation and potential prosecution if they did
not conply.® |In response, appellees filed a verified petition on
February 26, 1993, along with a notion for tenporary restraining
order ["TRO'], prelimnary injunction, wit of mandanus, and
decl aratory judgnent. The Territorial Court issued a TRO that

sane day, and, after a hearing on March 10, 1993, the parties

8 As a prelimnary matter, the trial court held, appellant conceded,

and we agree that appellees were entitled to due process by way of hearing
before inposition of any administrative sanctions. See discussion infra in
t ext.
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filed post-hearing briefs.*

On Decenber 17, 1993, the trial judge granted pernmanent
injunctive relief, holding that "jurisdiction over the adm ssion
and discipline of attorneys,"” the "rules and regul ati ons
governing the practice of law locally," and the "requirenents for
an individual to practice lawin the Virgin Islands nust cone
fromthe court and not fromDLCA[,] . . . [although] DLCA may
properly require that law firns offering their services to the
public obtain the standard business license." App. at 21-22.
The judge accordingly found that the Conmm ssioner erred by
interfering with or obstructing "any individual attorney's
practice of law." 1d. at 22. 1In reaching this conclusion, the
court interpreted the licensing | aw as not requiring every
i ndividual to get a business license to engage in his or her
occupation, profession or trade, commenting that, "[s]urely, the
| egi slature did not intend to have every single non-governnent
enpl oyee licensed by DLCA." |d. at 17.

The licensing statute speaks of |icensing those
engaged in or conducting a business, occupation,

profession or trade. See 27 V.I.C 301. The statute

does not specifically require that individuals be

licensed. Rather the statute, in order to avoid the

absurd result that all persons enployed in the Virgin
| sl ands, except those covered by the bl anket excl usion

4 On March 10, 1993, appellee DeVos & Co. was permitted to
intervene. On April 13, 1993, appellee Virgin Islands Bar Associati on noved
to intervene. The request was granted on May 5, 1993.
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found at 27 V.I1.C. 306,!5 obtain a DLCA |icense, nust
be read as a statute requiring a license of those who
engage in or conduct the businesses to which the
trades, occupations and professions are connected.

ld. at 19. This tinely appeal ensued.

DI SCUSSI ON

This issue of first inpression is one of statutory
interpretation: whether the provisions for the |icensing of
busi nesses, occupations, professions, and trades adm ni stered by
DLCA under Title 27 permt each individual attorney engaged in
the private practice of lawin the Virgin Islands to be required
to obtain a separate business |icense, even if she works as an
enpl oyee of another attorney or law firmwhich already has such a
license fromDLCA. W note that neither side challenges the
proposition that the territorial governnment may rai se revenue by
inposing a license fee on a private attorney in the nature and

formof a business tax, which is different fromand in addition

5 Section 306 exenpts certain agencies and organi zations fromthe

requi renents of the licensing | aw

The provisions of this chapter shall not apply to agencies
of the Virgin Islands or of the United States Government, to
religious, charitable, benevolent, or educational organizations
when not engaged in the conduct of business pursuits for profit,
or to transactions involving a charitable or benevol ent purpose.

27 V.1.C 8§ 306.
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to alawer’s license to practice law.® What is at issue here is

the scope and neaning of "all persons and associ ati ons engaged in
t he desi gnated busi nesses, occupations, professions and trades,"
as used in 27 V.1.C. 8 302. In other words, the question before
us is whether the Legislature intended the licensing law to all ow
DLCA to collect an occupation tax fromevery single person
wor king as an attorney in the private practice of |aw, or whether
it intended to allow DLCA to collect such a license fee only from
the ownership entities -- the sole proprietors or firns --
engaged in the business of practicing | aw

Qur review of such pure questions of lawis plenary. 1In re
Barrett, 1995 W. 450466, V.|. BBS 91ClI 159A. DX2 (D.V.1. App. Jan.
31, 1995); N bbs v. Roberts, 31 V.I. 196 (D.V.1. App. 1995). As
previ ously observed by this appellate tribunal,

[t]he starting point for interpreting a statute is

al ways the | anguage of the statute itself. Courts

presune that the |l egislature expresses its |legislative

intent through the ordinary neaning of the words it

chooses to use, and if the statutory |anguage is clear,

it is not necessary to | ook for congressional intent

fromlegislative history. The plain neaning of the

words ordinarily is regarded as conclusive, and it is

rel evant when interpreting ternms in an act passed to

curb specific evils to apply the principle that
"[w] ords take on neaning in the conpany of other

6 See, e.g., Royall v. Virginia, 116 U S. 572 (1886) (The revenue
license is merely a receipt that the occupation tax has been paid; it is not
an authority to practice law); see also Hollar v. Governnent of the Virgin
I sland, 857 F.2d 163 (3d Cir. 1988)(the licensing fee inposed on private
attorneys does not constitute a double tax and its increase in 1983 did not
vi ol ate equal protection or due process).
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words." [Where], the |language of the statute is clear

and without anmbiguity; . . . there is no need to review

the sparse | egislative history.
HOVI C v. Richardson, 894 F. Supp. 211, 32 V.I. 336 (D.V.1. Aprr.
1995), appeal dism ssed, No. 95-7381 (3d Gr. My 7,
1996) (citations omtted). Thus, all of the pertinent |anguage of
the licensing law, 27 V.1.C 88 301, 302, 304, 306, 307, not just
sone words or phrases, should be considered and construed as a
whole.” This Court therefore examnes the licensing |aw as a
whol e, ® in addition to the trial court's uncontradicted
references to it's statutory intent and DLCA' s histori cal
approach to this issue. App. at 17-18, 272-75.

We first turn to the specific | anguage of the |licensing |aw,
t he main provisions of which are 27 V.I.C. 88 301 & 302.
Pertinent | anguage of section 302(a) |levies fees "upon al
persons and associ ati ons engaged in the desi gnated busi nesses,
occupations, professions and trades in the Virgin |Islands of the
United States: . . . Attorney $500 . . . ," with subsection (b)
requiring that "[a]ny person or association engaged in a
busi ness, occupation, profession, or trade not designated in

subsection (a) of this section or not covered by any other

l See, e.g., Braffith v. People of the Virgin Islands, 1 V.I. 582,
26 F.2d 646 (3d Cir. 1928).

8 Even if we were to look for the legislative history, no such
history is available for section 302.
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provi sion of this Code shall obtain an annual |icense at a fee of
$100." (Enphasis added). Wthout nore, these words do not
preclude either the position taken by the Comm ssioner or the
position taken by the appellees.

Looki ng at the | anguage of section 301, however, we find
that it | ends support to the appell ees:

(a) Every person or association wi shing to engage
i n any busi ness, occupation, profession, or trade
listed in section 302 of this chapter, as a condition

precedent to engaging in any such business, occupation,
prof ession, or trade, shall apply in witing to and

obtain fromthe Comm ssioner . . . a license to engage
in or conduct such business, occupation, profession or
trade.

(b) Applications for licenses . . . shall be nade

on forms prescribed and furni shed by the Conm ssioner.
As a part of or in connection with any application the
applicant shall furnish information concerning his
identity, personal history, experience, business
record, purposes, record of any conviction of any

of fense which is a felony or crine involving noral
turpitude . . . , and any other pertinent facts that

t he Comm ssioner may reasonably require.

In the case of corporations or partnerships the
precedi ng requirenments shall be applicable to all of
t he sharehol ders or partners. . . .

(c) If the applicant is a partnership or a
corporation, the application shall designate each
menber, officer, or enployee who will exercise the
powers to be conferred by the |Iicense upon the
partnership or corporation. The Conm ssioner may
requi re any such nenber, officer or enployee to furnish
himwith the information required of applicants under
subsection(b) of this section.

27 V.1.C. 8§ 301 (enphasis added).
The only reasonabl e, |ogical and consistent inference we

draw fromthe highlighted words is that the license is to be
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granted to the partnership or corporation itself, not to 'each
menber, officer or enployee who will exercise the powers of the
license'. The context makes clear that the referent of
"preceding requirenent' in subsection 301(b) is the disclosure of
pertinent itenms of personal history, which is thus nade
applicable to "all shareholders or partners'. By requiring
designation of 'each nenber, officer or enployee who wl|
exercise the powers of the license', subsection 301(c) then gives
the Comm ssioner the ability to require disclosure of such
personal history, not only, fromthe ownership entity and its
sharehol ders or partners, but also, fromthe non-owni ng persons
enployed within the entity who will be exercising on behalf of
the entity the powers granted by the license.?®

This inference that it is the |law partnership or corporation
itself fromwhich the licensing revenue is to be collected, and
not its individual enployees, is confirmed by DLCA s
adm nistrative interpretation of the words of the licensing | aw
reflected in the | anguage and requirenents used in the |license
application formthe statute directs the Conm ssioner to
prescribe. See App. at 186-90. First of all, this form which

is distributed to all applicants, including professionals such as

9 VWil e the | anguage of subsections 302(b) & (c) would thus support

t he concl usion that not even the individual shareholders or partners can be
required to be obtain separate |icenses, appellees do not go this far. Br
for Appellees at 8.
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attorneys, is titled 'APPLI CATION FOR UNI TED STATES VI RG N

| SLANDS BUSI NESS LICENSE.' It warns agai nst commenci ng ' BUSI NESS
OPERATI ONS UNTI L PROPERLY LI CENSED TO DO SO.* It requires the
name of the business to be listed, in addition to the nane of the
"I ndividual or Corporation requesting the License." It wants to
know t he physical |ocation fromwhich the business wll be
conducted. It requests the applicant to check off the ' TYPE OF
ORGANI ZATION it is: a sole proprietorship, reflecting the word
'person’ used in subsections 301(a) & (b) and 302(a); or a
corporation, a partnership, a joint venture, reflecting the word
‘association' in those sane subsections.

The only nmention of enployee is the application's request
for the total estimted nunber of enployees; it does not require
the applicant to identify these enployees by listing their nanes
and/or positions. None of the remaining requirenents on the
application form have any rel evance to the question whet her

separate license fees can be taxed to attorney-enpl oyees of

10 The form adds a bureaucratic catch-all 'other' category, although

it is difficult to divine what other kind of business organization would fal
under the section 301's 'person or association' than sole proprietorshinp,
corporation, partnership or joint venture. Watever 'other' means, there is
nothing in logic, the application form or in the instructions for conpleting
the application, to hint that 'enployee of the organization' could constitute
a 'type of organization'.
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private law firms. !

Addi tional historical adm nistrative interpretation by the
Department of its statute gives further confirmation that the
licensing law permts collection of the license tax from at nost
t he sharehol ders or partners of a private law firm Up unti
Septenber of 1992, when the Comm ssioner sent his letters to
t hese appel |l ees, DLCA had never required an attorney to apply for
and pay for a separate business |license unless the attorney had
an ownership interest in the | aw partnership or corporation by
whi ch she was enployed. The Comm ssioner's letters were thus a
drastic variation of the Departnment's past policy. W thus have
considered the Departnent's traditional adm nistrative
interpretation of its enabling statute, in light of its purpose
and origin, in concluding that we will disregard its variation of
that historical interpretation which pronpted this lawsuit.?!?

We al so consider and find persuasive the Departnent's

application of the licensing | aw to anal ogous situations, e.g.

1 The formrequires the applicant to estimte the annual vol unme of

sal es, presumably gross fees for a law practice; to state whether the
applicant has conplied with the applicable provisions concerning trade nanes,
unenpl oyment conpensati on and workers’ conpensation |aws. The ' Oaner,
Qperator, Manager' of the 'Nane of business establishment' is required to
certify at the end of the application that it has conplied with the G vil
Rights Act. App. at 190.

12 Accord, Polychrome v. Krigger, 29 V.I. 311, 350 (3d Gr.
1993) (citing National Muffler Dealers Assn v. United States, 440 U. S. 472, 477
(1979)); see generally Chevron U S. A, Inc. v. Natural Resources Defense

Council, 467 U. S. 837, 842-51, 859-66 (1984).



Magras v. Smith, et al., D.C. Gv. App. No. 1994-11
Opi nion of the Court
Page 13

travel agents and agencies, who are also |isted professionals in
section 302. The Departnent concedes that a travel agent worKking
as an enpl oyee of a travel agency is not required to pay a
separate license fee DLCA. App. at 274-75. Although DLCA

attenpts to distinguish an attorney-enpl oyee because she is "a

practicing attorney, and [has] to go to court,” the Comm ssi oner
admts that the professional licensure of an attorney to practice
before a court conmes fromthe judiciary, not fromDLCA  App. at
138-39, 275. We find this attenpt to explain such disparate
treatnent of attorney-enpl oyees and travel agent-enpl oyees to be
based on a distinction wi thout any |egal significance.

A reading of other provisions of the licensing law fully
supports our conclusion that section 302 only applies to
attorneys who are sole proprietors or owners of an entity engaged
in the business of the practice of law. For exanple, section
304, which outlines the procedure for revocation, denial, or
suspension of a DLCA license, states that a decision to not
i ssue, to revoke, or to renew a 'license to do business' rests
with the Commi ssioner. 27 V.1.C. 8 304(j) & (k) (enphasis
added). Further, section 306 exenpts agencies of the governnent
and religious, charitable, benevolent, or educational

organi zations fromthe requirenents of the licensing law, to the

extent they are "not engaged in the conduct of business pursuits
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for profit." (enphasis added). An attorney enployed by, but

W t hout an ownership interest in, a sole proprietorshinp,
partnership or professional corporation, acts on behalf of the
law firmand conducts the business of her enployer. Since she
does not do business as an individual, an attorney-enpl oyee does
not conme under the licensing |aw and we hold that DLCA s attenpt
to extend its coverage to such attorney-enployees is in violation
of its statutory direction.

This Court also rejects the DLCA s post-Septenber 1992
interpretation of section 302 because it would usurp the
authority to regulate the adm ssion and discipline of attorneys
the Legislature has vested in the judiciary under 4 V.1.C § 441.
| f the Departnent had the authority to require each individual
attorney to obtain a business license in order to practice |aw,

t hen subsection 304(a)(2) would arguably give the Comm ssi oner
the power to refuse to issue, to revoke, or to suspend an

i ndividual attorney's ability to practice | aw based on noral
character or previous m sconduct. Such authority in an

adm ni strative agency of the executive clearly would viol ate the
constitutional concept of separation of powers. Even the pre-
Septenber 1992 practice of collecting licensing fees fromthe
attorney-owners of law firnms conmes perilously close to running

afoul of the authority of the judiciary to govern the discipline
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of attorneys in this jurisdiction. The DLCA would do well to
tread softly in exercising its authority under section 304(a)(2)
agai nst any attorney.

Al t hough we cannot agree wth the broad proposition that the
court is the only body authorized to require |licenses and coll ect
fees therefor fromattorneys practicing in the Virgin Islands,
this Court does agree with the Territorial Court that the
judiciary is the body authorized to govern the adm ssion,

di scipline and practice of each individual attorney in this
jurisdiction. The scope of the Departnent's authorization under
the licensing | aw does not extend to collecting a business
license fee fromeach individual attorney-enployee of a sole

proprietor or other law firns.

CONCLUSI ON

Based on the record before us, we hold that |icensing |aw
does not enpower the Conm ssioner of the Departnent of Licensing
and Consumer Affairs to require each individual attorney who has
no proprietary interest in her lawfirm enployer to obtain and
pay for an individual business license. Distinctions between
certain listed professionals in section 302 which are not
statutorily explicit are "distinctions wthout a difference' and

therefore inpermssible. The Departnent's attenpt to alter its
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own traditional interpretation of what constitutes a
"professional' who is subject to its |icensing schenme cannot be
condoned. Accordingly, we affirmthe Territorial Court's

per manent injunction dated Decenber 17, 1993. In so hol ding,
however, this Court disagrees with the Territorial Court's
finding regarding the judiciary's role in licensure. W find
that an attorney operating a business is subject to DLCA s
authority in its business capacity as woul d any ot her busi ness.
We distinguish this type of regulation fromthe judiciary's role
in maintaining the professional quality of the practice of |aw

before our courts. An appropriate order foll ows.

Dated this 16th day of August, 1996.

ATTEST:
Oinn Arnold
Clerk of the Court

By:

Deputy O erk
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